Just and Unjust Proliferation™

Gary J. Bass

Political theorists had vigorous debates about nuclear weapons in the 1980s but
have been largely silent about them recently. This article seeks to reopen those
discussions. It evaluates the main justifications for nuclear proliferation since 1945:
arguments from consistency, nationalism, democratic legitimacy, self-defense, peace-
ful effects, and supreme emergency. Most of these arguments are badly flawed,
as are the arguments for retaining the nuclear arsenals of many of the established
nuclear powers. Instead, this article proposes a first cut at a stringent standard for
judging the acquisition of strategic nuclear weapons, drawing on jus ad bellum and
Jus in bello principles.

In March 1963, not long after the Cuban missile crisis, John F. Kennedy
worried that without nuclear arms control, “I see the possibility in the
1970s of the President of the United States having to face a world in which
fifteen or twenty or twenty-five nations may have these weapons. I regard
this as the greatest possible danger and hazard.”* With nine nuclear-armed
states today, he was wrong about the numbers but prescient about the
dawning challenge. What once primarily preoccupied Americans and So-
viets is now a problem for a host of nations from China to Israel—as well as
everyone living in a common environment, and future generations enti-
tled to an inhabitable planet.

The ongoing spread of nuclear weaponry poses moral issues of the
highest importance, in addition to the more obvious, if no less terrifying,
problems of maintaining the peace.> Which governments deserve to possess
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such weapons? Who, if anyone, could be trusted with such destructive
power? Do outside powers have any moral standing to discourage prolif-
eration? Yet political theory has been largely silent about nuclear weapons
since the 1980s. While just war theory has increasingly become part of con-
temporary political debates and military planning, that seems limited to
the laws and customs of conventional warfare, not nuclear confrontations.

There is a creeping legitimization of this weaponry today, with Vladi-
mir Putin’s Russia threatening to use nuclear weapons.® At a 2019 cam-
paign rally, Narendra Modi, India’s prime minister, declared, “Every other
day they [Pakistan] used to say, “‘We’ve nuclear button, we’ve nuclear but-
ton.” . .. What do we have then? Have we kept it for Diwali?™* A sense of
fatalism or indifference about the spread of nuclear weapons has slipped
into public discourse. While campaigning for president, Donald Trump
said that nuclear proliferation is “going to happen anyway.” He also said,
“If Japan had that nuclear threat, I'm not sure that would be a bad thing
for us.” In order to deal with such assertions, it is helpful to return to
moral debates about proliferation.

This article will make four main arguments. First, it is worthwhile to
take seriously the arguments for proliferation as moral arguments. Those
who lay claim to atomic weaponry almost always offer normative justifica-
tions for doing so, which are ubiquitous in political discussions in China,
India, Pakistan, Israel, Ukraine, and other countries. Ignoring those moral
arguments means sidestepping an opportunity to engage with them, either
to learn from them or to try to persuade their adherents otherwise. More-
over, when the citizens of nuclear-armed countries ignore the normative
rationales for nuclear proliferation from nonnuclear states, they inadver-
tently prove some of the less flattering contentions from advocates for pro-
liferation: that the rich world is arrogant and self-entitled. Even for those
who completely disagree with the conclusions in this article,  hope to show
that these debates are worth having.”
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At the same time, this article draws on arguments from the many
skeptics about proliferation within the newly armed countries.® Italso con-
siders the positions of nonproliferator states, some of which are captured
in the landmark international convention about nuclear weapons, the 1968
Treaty on the Non-Proliferation of Nuclear Weapons (NPT). Although sev-
eral nuclear powers are outside of the treaty—India, Israel, and Pakistan
have never signed; Iran, Iraq, South Korea, Romania, Syria, and North Ko-
reaviolated their NPT commitments with secret nuclear programs; North
Korea has announced its withdrawal—it still represents the closest approx-
imation to a global statement about nuclear proliferation. With an impres-
sive 191 states parties, it has some stature as a source for moral theorizing.’
So does a new 2017 global treaty prohibiting nuclear weapons, endorsed
by 122 states, none of them with nuclear arms."” Many states which have
the technological capacity to build nuclear weapons have chosen not to
do so." Their viewpoints are also worth consideration.

Second, substantively, most of the recurrent arguments for nuclear
proliferation either fail or are significantly flawed. There is a persistent
series of normative rationales for proliferation: an argument from consis-
tency, an argument from nationalism, an argument from democratic le-
gitimacy, an argument from self-defense, an argument from peaceful ef-
fects, and an argument from supreme emergency. These arguments are
deficient not just for deontological reasons but also on consequentialist
grounds, which play a large role in these peculiar debates which necessar-
ily rest not only on moral argumentation but also on strategic doctrine."”
Of these six theses—all of which will be evaluated later in this article—the
most convincing are the arguments from self-defense and supreme emer-
gency. But there are sharp limits on their applicability, which most of
their advocates do not manage to meet. Even if one were to allow that
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there are emergency moments when governments have no viable choice
for self-defense other than brandishing nuclear weaponry for deterrence,
such states must still face scrutiny.

Third, building from this critique of arguments for proliferation,
this article proposes a first cut at a standard for judging proliferation, rest-
ing on demonstrable evidence of responsible behavior that respects both
the jus ad bellum and the jus in bello. The standard is stringent, intention-
ally so. It considers obligations not just to the citizens of a would-be nuclear-
armed country but also to the rest of humanity. The optimal proliferator
state—thatis, the least bad one—would acquire strategic nuclear weapons
only out of self-defense, in withstanding a radical foe whose triumph
would lay waste to liberal norms, having exhausted all reasonable conven-
tional military or diplomatic options; it would be answerable to its popu-
lace and thus keen to avoid their annihilation; it would not utilize these
weapons for blackmail, self-aggrandizement, or other nondefensive pur-
poses, nor would it facilitate further proliferation; it would avoid weapons
systems or postures which are destabilizing; and it would actively work to
resolve its conflicts in order to disarm itself swiftly of these weapons.*®

Fourth, just as important, this normative standard for acquiring stra-
tegic nuclear weapons would call into question the arguments for retain-
ing the nuclear arsenals which the world has inherited from World War II
and the Cold War. The restrictive standard proposed here serves as a
marker of how often current nuclear-armed states fall short—even if, over
the decades, many people have become accustomed to profoundly abnor-
mal weapons as a normal feature of international politics."* Much of the
case against the proliferation of nuclear weapons also implies an obligation
to move toward disarmament of the established nuclear-armed states. All
nuclear-armed states incur duties by persisting in their often indefensible
possession of weapons—in particular, obligations to handle the weapons
responsibly and to work toward lasting peace and disarmament.

This article will begin by reviewing the Cold War disputations over
nuclear weapons, which are noteworthy because they preview today’s de-
bates about proliferation. Then it will outline and criticize those six recur-
rent interlinked arguments in favor of nuclear proliferation. Based on
those criticisms, the article will then propose a restrictive standard for
more or less justifiable proliferation. The article will conclude by suggest-
ing that the configuration of nuclear armaments in the world today can-
not pass normative muster.

13. This article is primarily concerned with strategic nuclear weapons. Many of the
same arguments would apply to tactical nuclear weapons, but these weapons also are some-
times held up as satisfying jus in bello standards of discrimination, which introduces debates
which cannot be resolved in this short article.

14. See Susan Moller Okin, “Taking the Bishops Seriously,” World Politics 36 (1984):
527-54, 548.
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I. THE COLD WAR DEBATE

Since their creation, nuclear weapons have provoked fierce moral debates,
with the early discussions anticipating some of the ones voiced today.

After Hiroshima and Nagasaki, there was a wave of revulsion against
early atomic weapons, which were staggeringly lethal and indiscriminate."
Mohandas Gandhi despairingly wrote of the end of “so-called laws of war
which made it tolerable.”"® Bernard Brodie, the strategist who conceived
nuclear deterrence,"” insisted in 1959 on taking “our bearings from a moral
position,” which led him to reject preventive nuclear war as “the unpro-
voked slaughter of millions of persons . . . on the inherently unprovable
assumption that our safety requires it.”"® At Oxford, G. E. M. Anscombe
pilloried Harry Truman: “Choosing to kill the innocent as a means to your
ends is always murder.”"” For Paul Ramsey, nuclear deterrence rested on
an immoral intention, making impermissible threats of mass murder.*

Japan’s government formally protested Hiroshima as an indiscrim-
inate massacre in violation of international humanitarian law, constitut-
ing “a new crime against humanity and civilization.” Japan also branded
the atomic bomb as mala in se, invoking the 1907 Hague Convention on
land warfare, which especially prohibits the use of “arms, projectiles, or
material calculated to cause unnecessary suffering.”®' (Here Imperial Ja-
pan discovered a concern for international law which it forgot in its own
wars in China and Southeast Asia, including the indiscriminate bombing
of Chongqing, Chengdu, and other Chinese cities.)*
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Be Justly Conducted? (Durham, NC: Duke University Press, 1961). There was an important
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There were normative standards for nuclear weapons expressed in
international humanitarian law, which can also be used as an authority
for theorizing. In the St. Petersburg Declaration of 1874, states recognized
the obligation to only aim at military targets, not at civilians.”® The First
Additional Protocol to the Geneva Conventions, from 1977, mandates that
its parties “shall direct their operations only against military objectives.”**
These principles have been elevated to the stature of customary interna-
tional law.*® Despite that, in a 1996 advisory opinion, a sharply divided In-
ternational Court of Justice could not reach a conclusion on the legality of
nuclear weapons,” finding no authority for a prohibition in treaty law or in
customary international law.”” Although it condemned weapons that are
incapable of distinguishing civilian and military targets,* which would pre-
sumably prohibit the use of strategic nuclear weapons, the Court found it-
self unable to “conclude with certainty that the use of nuclear weapons
would necessarily be at variance with the principles and rules of law appli-
cable in armed conflict in any circumstance.”

In his classic _Just and Unjust Wars, first published in 1977, Michael
Walzer wrote, “Nuclear weapons explode the theory of just war.”* The
use of strategic nuclear weapons would violate two cardinal standards of
Jjus in bello: discrimination between military and civilian targets, since such
bombs will necessarily kill enormous numbers of civilians, and propor-
tionality, since annihilating cities makes little sense as a proportional re-
sponse.” He was torn between the jus in bello, which required condemning
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Projectiles Under 400 Grammes Weight, December 11, 1868, 138 Consol. T.S. 297, 298.

24. Additional Protocol Relating to the Protection of Victims of International Armed
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ditional Protocol Relating to the Protection of Victims of International Armed Conflicts,
Sec. III.C, June 8, 1977, 1125 U.N.T.S.
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(2008): 1365-1430, 1386.
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On the question of whether the threat or use of nuclear weapons was generally contrary to
international humanitarian law, the Court split seven to seven, with the president casting
the deciding vote; ibid., 266.

tice and opinio juris of States” (Continental Shelf [Libyan Arab Jamahiriya/Malta], Judg-
ment, I.C.J. Reports 1985, 29), but it was not clear to the Court that the nonuse of nuclear
weapons since 1945 represented an expression of an opinio juris.
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even threats to use city-destroying weapons, and the jus ad bellum, which
endorsed self-defense and thus seemed to require such threats: “So we
move uneasily beyond the limits of justice for the sake of justice (and of
peace).”®

Next came a vigorous debate in the 1980s, the era of the nuclear
freeze campaign. Henry Shue warned against allowing the utopian goal
of abolishing conventional war to legitimize nuclear threats.* Jonathan
Schell and others argued for abolishing nuclear weapons,* which skep-
tics doubted was feasible.* Much of the discussion concentrated on the
morality of deterrence, often weighing the difficult question of whether
one could threaten actions which would be wrong if actually done. Greg-
ory Kavka and Joseph Nye concluded that deterrence could be justified on
consequentialist grounds as a way of defending peace and liberty against
a Soviet threat. The American Catholic bishops issued a pastoral letter
arguing that while it was wrong “to intend to kill the innocent as part of
a strategy of deterring nuclear war,” they would grudgingly allow “a strictly
conditioned moral acceptance of nuclear deterrence.””

Others refused to accept deterrence as moral. Anthony Kenny made
a deontological objection: “If we are told that a certain policy or course
of action involves genocide, or murder, or torture, or enslavement, we
should not ask: ‘And what good will it do?” We should have nothing further
to do with it.”*® Jeff McMahan, writing in a special issue of Ethics debat-
ing nuclear deterrence, questioned the simple deontological objection that
it was wrong to make a threat which would be wrong to carry out, or wrong
to form a conditional intention to do a wrong. Instead, he proposed a
modified deontological argument against deterrence which weighted
the likelihood of using atomic weapons, other things being equal.*
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These Cold War debates concentrated on the US-Soviet standoff,
with relatively little attention paid to future proliferation.”” Walzer favored
disarmament but admitted that any state that was threatened by nuclear
bombs would probably get its own if it could. He acknowledged that new
regional balances of terror might have an impact on the balance of the
great powers, “thereby introducing new moral considerations that I can-
not take up here.”"

II. SIX ARGUMENTS IN SEARCH OF A BOMB

Nuclear proliferation today sparks a series of serious moral objections,
even beyond those voiced in the Cold War. Some of these nuclear-armed
states could provide nuclear technology to terrorist groups, which would
result in the deaths of vast numbers of innocent civilians.*® Nuclear arms
races cost money, which poor countries—and rich ones too—could better
spend on providing public services for their people.* (Zulfigar Ali Bhutto
said in 1965 that if India got the bomb, then so would Pakistan “even if we
have to feed on grass and leaves.”)** The more nuclear states there are on a
hair-trigger, the higher the chances are of an accidental launch or a blun-
der into an unwanted apocalypse.” There is some harm done to citizens
of neighboring states by forcing them to live in fear of extermination and
the potential for vastly worse harm should the weapons ever be used. Pro-
liferation tends to beget proliferation, with newly armed states providing
help to other newly armed states or to unarmed states.** The taboo against
nuclear weaponry is eroded, arguably to the detriment of all.¥” And acqui-
sition of nuclear weapons by repressive governments renders them im-
mune to foreign pressure to respect the human rights of their citizens.
Despite all that, a variety of leaders and thinkers have argued that
their countries are entitled to possess atomic weapons. Their contentions

40. For an exception, see Nye, Nuclear Elhics, 87-90.

41. Walzer, Just and Unjust Wars, 274.

42. Graham Allison, Nuclear Terrovism: The Ultimate Preventable Catastrophe (New York:
Holt, 2004).

43. C.Rammanohar Reddy, “The Wages of Armageddon,” in Kothari and Mian, Out of
the Nuclear Shadow, 143-54.

44. Feroze Hassan Khan, Fating Grass: The Making of the Pakistani Bomb (Stanford, CA:
Stanford University Press, 2012), 7.

45. Scott D. Sagan, The Limits of Safety: Organizations, Accidents, and Nuclear Weapons
(Princeton, NJ: Princeton University Press, 1993); Graham T. Allison, Albert Carnesale, and
Joseph S. Nye Jr., eds., Hawks, Doves, and Owls: An Agenda for Avoiding Nuclear War (New York:
Norton, 1985); Bruce G. Blair, The Logic of Accidental Nuclear War (Washington, DC: Brookings
Institution Press, 1993).

46. Chaim Braun and Christopher F. Chyba, “Proliferation Rings: New Challenges to
the Nuclear Nonproliferation Regime,” International Security 29 (2004): 5-49.

47. Tannenwald, Nuclear Taboo.
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often echo earlier debates about proliferation going back to the Truman
administration. The advocates of proliferation have used a series of inter-
locking arguments, which are somewhat artificially separated below into
six arguments for the purposes of assessing them in turn—as will be done
in greater detail in the sections which immediately follow.

First, there is an argument from consistency, which is often voiced
as protestations against “nuclear apartheid.” If one country can have nu-
clear weapons, why can’t others? Who are nuclear-armed states to tell
other countries that they are unworthy to get the bomb?

Second, there is an argument from nationalism. Governments claim
that their nuclear armament demonstrates their national greatness or
technological prowess.

Third, there is an argument from democratic legitimacy. On this ac-
count, democracies have distinctive traits, particularly public accountability
or checks and balances, that make them trustworthy with nuclear weapons.

Fourth, there is an argument from self-defense. Under standard
principles of the jus ad bellum embodied in the United Nations Charter,
states are entitled to defend their political sovereignty and territorial in-
dependence from armed attack. For countries whose conventional forces
could not repulse their enemies, atomic weapons may be the only guar-
antee of national security, or even their continued existence.

Fifth, there is an argument from peaceful effects. A generalized
form of an argument for self-defense, it claims that the deterrent capabil-
ities of nuclear weapons are so awesome that they can pacify stubborn in-
terstate quarrels—and might even abolish the scourge of war.

Finally, there is an argument from supreme emergency. On this ac-
count, when there is an overwhelming military threat to liberal civiliza-
tion, states are temporarily allowed to use terrible means that would oth-
erwise be immoral—conditionallyjustifying the otherwise wrongful tactic
of threatening nuclear retaliation.

Before turning to a critique of these six arguments, it should be noted
that questions of nuclear proliferation are not only about the jus in bello
but also about the jus ad bellum. The objection to proliferation is not just
that such bombs may violate jus in bello principles of discrimination, pro-
portionality, and necessity,"® or cause unnecessary suffering, or that their
radioactive poisons might be considered as mala in se.*” The spread of
nuclear armaments also may make the outbreak of conventional or nuclear
war more or less likely, which is morally important. By only examining the

48. Jeftrey G. Lewis and Scott D. Sagan, “The Nuclear Necessity Principle,” Daedalus
145 (2016): 62-74.

49. On the outlawing of poisons, see John Fabian Witt, Lincoln’s Code: The Laws of War
in American History (New York: Free, 2012), 2—4, 183.
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jus in bello, outsiders might overlook the reasons for making nuclear threats,
such as resisting real evils from aggressive or brutal governments.”

A. The Argument from Consistency

Soon after the atomic bombing of Hiroshima and Nagasaki, Henry Wal-
lace, Truman’s commerce secretary, told the cabinet that he was “com-
pletely, everlastingly and wholeheartedly in favor of giving” the techno-
logical know-how “to the Russians.”" After China’s nuclear test in 1964,
the official People’s Daily argued, “So long as U.S. imperialism possesses
nuclear bombs, China must have them too.”® When India in 1998 carried
out its watershed second round of tests of nuclear weapons, its defense
minister, George Fernandes, conceded that “an atom bomb was morally
unacceptable. But why should the five nations that have nuclear weapons
tell us how to behave and what weapons we should have?””* In Septem-
ber 2019, Turkey’s president, Recep Tayyip Erdogan, said publicly that
some countries armed with “missiles with nuclear warheads” told the Turks
that “we can’t have them. This, I cannot accept.”™

This recurrent argument about the hypocrisy of nuclear-armed gov-
ernments is often framed as a way of subverting an unjust global hierar-
chy, sometimes with accusations of racism by richer, stronger, or whiter
countries. K. Subrahmanyam, who was India’s leading strategic thinker,
complained about a “nuclear apartheid regime” for the “nonwhite na-
tions of the world.” In 2005, the Iranian government complained that
the United States, the only country to have “caused this single nuclear ca-
tastrophe in a twin attack on our earth now has assumed the role of the
prime preacher in the nuclear field while ever expanding its nuclear
weapons capability.”

An argument from consistency often includes a clarion call for abol-
ishing all nuclear weapons. After North Korea’s second nuclear test in
May 2009, one of its diplomats apprised the United Nations General

50. Jeff McMahan links jus in bello to jus ad bellum in “The Ethics of Killing in War,”
Ethics 114 (2004): 693-733, 713-14.

51. Harry S. Truman Library and Museum, President’s Secretary’s Files, box 174,
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52. John Wilson Lewis and Xue Litai, China Builds the Bomb (Stanford, CA: Stanford
University Press, 1988), 1-2.
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See also Jaswant Singh, “Against Nuclear Apartheid,” Foreign Affairs 77 (1998): 41-52.
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Reuters, September 4, 2019.

55. K. Subrahmanyam, “India and the International Nuclear Order,” in Nuclear India
in the Twenty-First Century, ed. D. R. SarDesai and Raju G. C. Thomas (New York: Palgrave
Macmillan, 2002), 63-84, 67.

56. IRNA, “Iran Issues Statement at IAEA Board of Governors Meeting,” August 10,
2005, transcribed in FBIS.
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Assembly’s disarmament committee that his regime sought “total and com-
prehensive elimination of nuclear weapons in the world,” led by the states
with the “largest nuclear arsenals.”” On this account, as a first-best option,
nobody would have nuclear weapons; a second-best option would be that
everyone has them; and the worst option would be that you do not have
them but your rivals or global hegemons do.

The argument from consistency has a Kantian sheen to it, invoking
the universalization of a maxim. It is nevertheless a weak one, for at least
five interconnected reasons.

First, from a deontological perspective, if an action is wrong in itself,
it does not matter that others have committed the same wrong. If one
man repeatedly tells lies, publicly insults other people, or commits fraud,
that does not imply that everyone else is also entitled to lie, insult, or de-
fraud. The point of the Kantian categorical imperative is to avoid a world
where everyone lies, insults, or defrauds.

Second, decent societies routinely impose bans or limitations on
the possession of dangerous items. California and Maryland have regu-
lations about flamethrowers.” In most countries, civilians are not per-
mitted to get automatic or semiautomatic weapons. (The United States
is an exception, with consequences that underline the benefits of regula-
tion.) Only licensed doctors are allowed to prescribe morphine or che-
motherapy drugs, and almost all countries ban or tightly restrict heroin.”
One might complain if these statutes were imposed in ways that were ar-
bitrary, counterproductive, or unfairly discriminatory, but not if they are
reasonably aimed at public safety. For very dangerous things, itis prudent
to demand conscientious stewardship.

Yet advocates of proliferation on the grounds of consistency downplay
any putative duties of a responsible nuclear state. Newly nuclear-armed
states are usually more intent on seeking unilateral advantage than on guar-
anteeing a reciprocal deterrence. They may seek destabilizing weapons sys-
tems, pursue nuclear superiority, or endorse aggressive strategic doc-
trines.” Yet a strict argument from consistency would draw no limitations
to the spread of this weaponry, regardless of the quality of stewardship.

There is no need for hypotheticals to explore the implications of
such a position, since it was evidently held by Mao, who was consistent

57. “DPRK’s Efforts for Peace in Korean Peninsula Reiterated,” KCNA, October 18, 2009,
https://kenawatch.co/newstream/1528107050-369828288 /speech-of-dprk-permanent-rep
resentative-at-geneva-disarmament-session/. See also Lewis and Xue, China Builds the Bomb,
241.
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January 28, 2018.

59. On the limits of physicians’ authority, see Arthur Isak Applbaum, “The Idea of Le-
gitimate Authority in the Practice of Medicine,” AMA Journal of Ethics 19 (2017): 207-13.
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about consistency. Soon after getting its own bomb, China proposed to
help Indonesia, under Sukarno’s leftist rule, to acquire nuclear weapons.
Speaking to a visiting Indonesian delegation in 1965, Mao scorned the
Soviet Union and the United States: “ITwo big countries in the world want
to monopolize nuclear power, but we won’t listen to them.”" Indonesia’s
foreign minister wanted “more Afro-Asian countries to obtain nuclear weap-
ons and to break the monopoly of nuclear technology by the Western im-
perialists and the Soviet Union.” It is not clear where such an expansion
of nuclear weaponry stops, if at all.

Third, the breach of a norm does not necessarily warrant the extir-
pation of that norm. After a murder, life is still regarded as precious. If
one person in your neighborhood gets a flamethrower, you might not
urge everyone on the block to do likewise on grounds of consistency.
(You might consider moving to California or Maryland.) Or if consistency
is understood as being about universal permission, one neighbor’s acqui-
sition of a flamethrower need not imply a blanket license for any or all
neighbors to get flamethrowers.

Fourth, the consistency argumentbegs the question of whether coun-
tries are better or worse off with a nuclear arsenal. If the latter, the ques-
tion of consistency in possession is mostly moot, even if the distribution of
nuclear weaponry in the world today is largely arbitrary. Imagine, not en-
tirely fancifully, that the United States and the Soviet Union had obliter-
ated each other during the Cuban missile crisis. What foreigner would
complain about not being allowed their fate? Furthermore, imagine that
before their mutual incineration, the Americans and Soviets had been
preventing your own country from getting nuclear weapons for avowedly
racist reasons. Even so, your relief at not being eradicated in the nuclear
conflagration would outweigh your sense of outrage at the bigotry of those
extinct superpowers. Although justifiable postcolonial resentments may
lie behind pointing out the unfairness of a double standard, such com-
plaints of that sort are less important than a government’s moral obliga-
tions to protect its citizenry and to avoid endangering other innocent hu-
man beings.

Finally, while the complaint about a hypocritical and racist world order
must be taken seriously, the appropriate response would be a thick set of
more humane, inclusive, and just policies by the powerful countries, not
simply the thin policy of more atomic bombs. Nuclear weapons do not lift
people out of poverty, nor do they reduce economic inequality.®®
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B. The Argument from Nationalism

Governments often seek atomic weapons to show the greatness or moder-
nity of their nation, or to gain political legitimacy from a demonstration
of national power.®* Charles de Gaulle saw nuclear weapons as “a political
means to sit at the table of the Great Powers.”” In a study of India’s nu-
clear weapons, George Perkovich argues that India was not particularly re-
sponding to uncertain security threats from China and Pakistan, but rather
built atomic weapons largely owing to domestic concerns, including repu-
diating colonialism, demonstrating the prowess of Indian scientists, and
gaining recognition as a major power.®

This argument, too, is an inadequate one. Why should all humanity
accept risks to ourselves, future generations, or the planet for the parochial
glorification of one ephemeral nation in the present day? Such claims exalt
the unilateral prestige of one group while ignoring the welfare of all the
others.”” There are cogent arguments against nationalism, which are no
less powerful for being familiar: nations are artificial social constructions
whose moral standing is dubious,” nationalism is suspect as a way of divid-
ing humanity and discriminating against outsiders,” and the allegedly ex-
ceptionalist national destiny of one lucky group should not imperil the
well-being or survival of others.™
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While the argument from nationalism is usually couched in parochial
terms—for French, Indian, or North Korean greatness—it could more char-
itably be constructed as meaning that all nations are entitled to seek glory
and to do so through the same means. Yet that argument would still falter
from its elevation of the hazy good of national prestige as a nearly unlim-
ited reason for adopting dangerous policies. Nor does it explain why those
nations that choose not to build nuclear weapons should accept dire risks
for the selfssatisfaction of the more nationalistic polities that do.

Furthermore, nationalist enthusiasm around nuclear arms is often
meant to bolster the domestic political supremacy of ruling factions, often
vile ones. The Chinese Communist Party hoped that developing nuclear
weaponry would buttress its legitimacy in the aftermath of the catastrophic
famine of the Great Leap Forward.” North Korea’s state press routinely
lauds its military and scientists under the leadership of Kim Jong-un.” The
mere continuance of a political party in power hardly justifies the acqui-
sition of nuclear weaponry.

Another critique—and one that might gain more traction among na-
tionalists—would be that this argument flounders because of an inherent
militarism.” Surely one could equally well demonstrate the scientific prow-
ess of one’s country in peaceful ways. Why not develop the first medical
therapies for fatal prion disorders such as Creutzfeldt-Jakob disease, or
land a human being on Mars, with all the attendant scientific advances en-
suing from such projects, rather than mimic what others have already done
in building a nuclear weapon?

While many nationalists embrace atomic weaponry, a better moral
reaction would be horror or shame at the prospect of incinerating and poi-
soning millions of our fellow beings. These weapons are not badges of na-
tional greatness but ignominious emblems of humanity’s inability to co-
exist peacefully. “Gladiators fight and win; and that brutality gets its reward
of applause,” wrote St. Augustine. “But to my thinking it would be better
to be punished for any kind of cowardice than to gain the glory of that kind
of fighting.”™

C. The Argument from Democratic Legitimacy

Americans, Indians, Britons, and Israelis often suggest that their democra-
cies are better custodians of atomic military power than their authoritarian
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enemies. After India concluded its 2008 nuclear deal with the United
States, ending a three-decade American moratorium on nuclear trade with
India, Pratap Bhanu Mehta argued that “India satisfies the criteria of what
is called a ‘responsible’ nuclear power: a democratic country that does
not engage in proliferation. Iran, Pakistan, North Korea or for that matter
China do not meet this criteria.””

This follows a distinguished tradition of seeing republics as distinc-
tive in making war.”® Either democratic leaders are more constrained by
Madisonian checks and balances, or they are more accountable to their
public and therefore less belligerent.”” Immanuel Kant argued that an un-
accountable king could easily go to war for trivial reasons. But if “the con-
sent of the citizenry is required in order to determine whether or not war
should be declared, it is very natural that they will have a great hesitation
in embarking on so dangerous an enterprise,” since they would be the ones
suffering in combat and paying war taxes.”

Such Kantian arguments imply that nuclear weapons are safer, al-
though not safe, in the hands of a democratic polity.” When democratic
leaders have plunged into disastrous wars, they have often paid a political
price: Harry Truman in Korea, Anthony Eden in Egypt, Pierre Mendes-France
in Algeria, Lyndon Johnson in Vietham, Menachem Begin in Lebanon, and
more. Conversely, it is sensible to fear the recklessness of unchecked dic-
tators.” At the height of the Sino-Soviet confrontation in 1969, with a mil-
lion Soviet troops massed at the border, Mao menacingly set off hydrogen
bombs in China’s western deserts.*'

Nuclear weapons, though, undercut or erase many of the particular
advantages of a democratic system. This weaponry inherently forces fast
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decisions about retaliatory strikes, which in turn force swift decisions about
preemptive strikes.* The strategic nuclear imperative of “use it or lose it” is
a technological one that transcends regime type. Thus, any nuclear-armed
government, whether democratic or authoritarian, will be pressured to put
the authority to launch in the hands of a powerful executive.®

Should a democracy fight a nuclear war, it could hardly do so with the
transparency, deliberative procedures, and public accountability ordinarily
required in moral justification of a just war.* In a nuclear crisis, there is no
time to convene legislators and await their deliberations, and any such
diffusion of the authority to launch would risk a strike on a legislature. Gov-
ernments must place a premium on secrecy as well as speed, which further
militates against the involvement of a parliament full of blabbermouths.
So the awesome choice will rest in the hands of a single person or a small
coterie of leaders. The legislative and judicial branches fade into insignif-
icance as the executive becomes all-powerful.

Even without nuclear weapons, Congress has often retreated from
restraining war-making US presidents. Curtis Bradley and Jack Goldsmith
recount dozens of instances of Congress authorizing the use of force going
back to the 1790s,* while Harold Koh warned about “a history of executive
avoidance of legislative constraint in foreign affairs that goes back to Viet-
nam.”™ In the only empirical example of a nuclear war, Truman saw no
need to seek the approval of Congress before dropping atomic bombs on
Japanese cities. After Trump’s election, the Senate held hearings about
curbing the president’s sole authority to launch. Still, it is hard to imag-
ine Congress debating about a nuclear first strike on China or North Korea;
or if a Chinese or North Korean first strike was on its way, there would not
be time for Congress to gather to ponder retaliatory options. A democratic
politician would probably feel some responsibility to her or his citizenry,
more than a dictator would, but there is no institutional guarantee of that.
When it comes to wielding the most lethal weapons in history, Donald
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Trump and Narendra Modi are almost as unchecked as Vladimir Putin
and Xi Jinping.

D. The Argument from Self-Defense

Self-defense is the most common argument for getting nuclear weapons.
After NATO’s air war to help the Kosovars in 1999, Subrahmanyam argued
that India needed nuclear weapons so that it would not wind up like Slo-
bodan Milosevi¢’s Serbia.”” North Korea’s regime contends that it needs
nuclear weapons to fend off the United States, lest Kim meet the fate of
Saddam Hussein or Muammar al-Qaddafi.*® When the International Court
of Justice weighed the legality of nuclear arms, half the judges were per-
suaded that the threat or use of such weapons might be lawful “in an ex-
treme circumstance of self-defence, in which the very survival of a State
would be at stake.”

This argument from self-defense is most salient for Israel and Pa-
kistan. For Israeli military planners fearing a fatal combined assault by the
Arab states (the “everything scenario”), nuclear arms offered a chance to
convince Arab governments that the Jewish state could not be wiped off
the map.” Pakistan’s conventional forces are far smaller than those of India,
and it lacks strategic depth, disadvantages which are partially offset by nu-
clear weapons.” After the loss of East Pakistan—now an independent Ban-
gladesh—in the 1971 war with India, Bhutto’s new government decided,
among other steps, to seek a nuclear bomb.”

Such an argument from self-defense proceeds from well-established
jus ad bellum principles. States are entitled to defend their territorial integrity
and political sovereignty from aggression. Since aggressive war is the core
violation of the jus ad bellum, there must be a moral argument for defen-
sive measures to deter armed attack.” While Walzer conceded that deter-
rence is “a bad way” of coping with nuclear rivalries, “there may well be no
other that is practical in a world of sovereign and suspicious states. We
threaten evil in order not to do it, and the doing of it would be so ter-
rible that the threat seems in comparison to be morally defensible.””*
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In The Law of Peoples, John Rawls wrote that there would be no need
for nuclear weapons among liberal and decent peoples, who could ban
them. But “so long as there are outlaw states—as we suppose—some nu-
clear weapons need to be retained to keep those states at bay and to make
sure they do not obtain and use those weapons against liberal or decent
peoples.””

Walzer treats proliferation as a response to the proliferation of others,
which could be seen as a form of self-defense. Moreover, unarmed coun-
tries risk extortion by their armed enemies.” Once India conducted its nu-
clear tests in 1998, could one really expect Pakistan not to follow suit?

Yet even acts of legitimate self-defense are not necessarily innocuous.
Under the logic of what Robert Jervis and other political scientists call the
security dilemma, actions by one state in international anarchy to make
itself more secure often prompt similar measures by its rival, leaving them
both less secure.”” Nuclear strategists worry that proliferation is a “nuclear
domino effect,” where each additional state’s acquisition of such weapons
prompts its enemies to follow suit.”® So even if a single decision to act in
self-defense might seem justifiable, it could lead to a chain of consequences
that are impermissible.

There are two normative objections here, the first of which deals with
an exception to the jus ad bellum and the second of which goes to its core.
First, some of the governments which are claiming self-defense are not
worth saving. In Walzer’s account of the jus ad bellum, he derives a state’s
self-defensive rights to territorial integrity and political sovereignty from
the rights of individuals who consent in some way to be governed.” But
he also allows exceptions, most notably for a national minority seeking to
secede and for humanitarian military intervention to prevent mass atroc-
ities, giving the example of India’s war to liberate Bangladesh.'”
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Other liberals go further. Anna Stilz suggests that states only have
rights to territory if they meet certain conditions, including ruling in the
name of the people, protecting basic rights, and not being a usurper.'”!
Rawls’s argument for holding nuclear weapons in self-defense only justi-
fies the defense of decent peoples against outlaw states, not the defense of
an outlaw state. (Although Rawlsian ideal theory makes an awkward fit
with the distinctly nonideal character of nuclear moral theory, it seems
appropriate to consider the basic legitimacy of the state which is being
defended by nuclear weapons.) David Luban has criticized Walzer for de-
ferring to claims of national sovereignty on the grounds that there is a fit
between a government and its people: “The government fits the people
the way the sole of a boot fits a human face: after a while the patterns of
indentation fit with uncanny precision.”""

Many of the governments which acquire nuclear weapons are gro-
tesquely cruel toward their own citizens. Stalin got the bomb after such atroc-
ities as the Great Terror, the decimation of the kulaks, and the Ukraine
terror-famine,'” and Mao did so soon after the Great Leap Forward—in
which at least thirty million people perished from a state-created fam-
ine—and soon before the bloody convulsions of the Cultural Revolution.'™
South Africawielded atomic weapons in defense of apartheid. North Korea
is a Stalinist totalitarian dynasty with a functioning gulag, perhaps the most
repressive regime on the planet,'” which had a 1995-98 famine in which
between six hundred thousand and one million people died—as much as
5 percent of the population.'” Such a regime is not the custodian of its
citizens’ rights but their tormentor.

This is not to suggest invasion to overthrow such regimes, since human-
itarian intervention can only be justifiable as an emergency measure—
and anyway there are no military scenarios that do not involve a retaliatory
bloodbath of South Koreans."”” But the prolongation of the Kim dynasty is
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not a valid reason for South Koreans or Japanese to have to live in terror
of its nuclear missiles. Even in a less extreme case, such as what Luban
calls “ordinary oppression,”® it is hard to applaud nuclear armament of
repressive states, even if one must prudentially accept it.

There is a second and more fundamental normative problem with
an argument from self-defense: it stretches the jus ad bellum and forgets
the jus in bello. The claim of national defense is not an unlimited one but
must be balanced against the legitimate claims of other countries. Under
customary international law, the right of self-defense must follow jus in
bello principles of necessity and proportionality and pass muster under the
laws and customs of armed conflict.'" Strategic nuclear weapons wipe out
cities even when they are launched second rather than first, which is im-
permissible. Although Kant could not have imagined nuclear weapons,
he argued that “a war of extermination” which would cause “the destruc-
tion of both parties” should be “absolutely prohibited,” as well as “all
means used to wage it"—which could imply abolishing nuclear weapons
altogether.'"’

Israelis or Pakistanis, or NATO states during the Cold War, might re-
ply that they have no viable conventional options. Without nuclear weap-
onry, they would face far larger conventional forces fielded by hostile Ar-
abs and Iranians, Indians, or Soviets and their Warsaw Pact satellites.'""
But most of the time, states have a variety of policy options to seek security.
They still make choices, however limited, and those choices can be judged,
although not unrealistically. “The statesman is not always knocked to the
floor, having to survive or else,” wrote Stanley Hoffmann. Even when sur-
vival is at stake, he argued, there are cacophonous policy debates about
how best to attain security.'"?

Indeed, some endangered and nuclear-capable states have chosen
disarmament as a path to their security.'"® Etel Solingen argues that af-
ter China got the bomb in 1964, denuclearization has become the norm
in East Asia: Japan, South Korea, and Taiwan have renounced nuclear
weaponry, and Southeast Asia created a nuclearfree zone."" South Africa,
after fighting numerous conflicts with its neighbor states, scrapped its
nuclear weapons by 1991 and joined the NPT, soon before its transition
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to democracy.'” So long as Israel remained opaque about its nuclear weap-
onry, Egypt and other Arab governments apparently felt little urgency
about getting atomic bombs of their own.''

Even a just war can only be fought under conditions of necessity and
as a last resort; following Kavka’s wrongful intentions principle, the same
should be true of making nuclear threats against civilians."'” So Israel and
Pakistan would have to claim that doing so was a last resort. Pakistan’s
legitimate fears of India would more productively be channeled into seek-
ing peace in Kashmir and reorienting its domestic politics away from ral-
lying anti-Indian hostility. Israel, too, has good reasons to fear many Arab
states and Iran, who are morally wrong to reject the Jewish state’s right to
exist. Still, a two-state solution, with a self-governing Palestinian state liv-
ing peacefully alongside a secure Israel, would be morally praiseworthy
in itself and could undermine at least some of the basis for Arab and Ira-
nian hatred toward Israel.

No doubt, it is excruciatingly difficult to resolve intractable, endur-
ing conflicts. Hamas and Narendra Modi—who in August 2019 revoked
the autonomy and statehood of Jammu and Kashmir—are hardly ideal
partners for peace. Peace overtures can be rebuffed or provoke escalating
counterdemands; peacemakers can be sabotaged by extremist spoilers such
as the fanatic who murdered Yitzhak Rabin;!"® and even if there were a Pal-
estinian state living in peace with Israel, Israel might well face ongoing Ira-
nian or Arab threats that would make it want a nuclear deterrent. Still, at
least a last-resort test gets the incentives right: the governments of Imran
Khan and Benjamin Netanyahu should have to demonstrate that they have
exhausted all practical options for peace.

The outside world has obligations here too. When reliable allies will
help to protect them, states are more willing to shun nuclear weapons.'"’
Japan and South Korea are technologically capable of building nuclear
weapons, but for now they shelter under US extended deterrence com-
mitments. In contrast, Ukraine, which inherited Soviet nuclear weapons,
offers a disastrous counterexample. Under combined US and Russian
pressure, it gave up that arsenal, trusting a Russian security assurance from
1994 to respect Ukraine’s existing borders and not to use or threaten
force.” Those commitments were trampled to the letter in 2014 when
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Russia invaded and annexed Crimea, leaving many Ukrainians embittered.
Still, as these varied examples show, a commitment to nuclear nonprolif-
eration must also mean a commitment to peacemaking, robust interna-
tional guarantees of security, and a safer international order."”" Those two
goods go together.

E. The Argument from Peaceful Effects

In 1964, China claimed that “the more exclusive the monopoly of nu-
clear weapons held by the U.S. imperialists and their partners, the greater
the danger of a nuclear war.”'** That argument is backed up by a number
of eminent political scientists, usually from the realist school, who argue
that nuclear proliferation will bring international peace.'®

Bruce Bueno de Mesquita and William Riker show that when all states
have the bomb, the chance of interstate war drops to zero.'** After the end
of the Cold War, John Mearsheimer recommended that the United States
encourage “limited nuclear proliferation” in Europe, so that Germany and
Ukraine got the bomb.'* He later argued that Japan and India deserved
to go nuclear.'*

There are two main prongs in questioning this argument. First, there
is an empirical critique, and second, skepticism about the empirics under-
cuts a utilitarian case for deterrence that rests on probabilistic calcula-
tions. By trying to avoid an evil which has a higher probability of happen-
ing (conventional aggression), optimists about proliferation risk a far worse
evil which has a lower probability of happening (nuclear annihilation).
While international relations is a domain of lesser evils, pro-deterrence
utilitarians are placing considerable weight on those probabilities—par-
ticularly given the fallible nature of current social science. Furthermore,
McMahan argued for the principle of adopting the nuclear policy most
likely to avoid the worst disaster for future generations (nuclear annihi-
lation), unless that policy would increase the probability of a less grievous
disaster (Soviet domination) by significantly more than it reduces the

121. On the effectiveness of peacekeeping, see Virginia Page Fortna, Does Peacekeep-
ing Work? Shaping Belligerents’ Choices after Civil War (Princeton, NJ: Princeton University
Press, 2008).

122. Lewis and Xue, China Builds the Bomb, 242.

123. See Kenneth Waltz’s argument in Scott D. Sagan and Kenneth N. Waltz, The
Spread of Nuclear Weapons: A Debate (New York: Norton, 1995).

124. Bruce Bueno de Mesquita and William H. Riker, “An Assessment of the Merits
of Selective Nuclear Proliferation,” Journal of Conflict Resolution 26 (1982): 283-306.

125. John J. Mearsheimer, “Back to the Future: Instability in Europe after the Cold
War,” International Security 15 (1990): 5-56, 8; John J. Mearsheimer, “The Case for a Ukrai-
nian Nuclear Deterrent,” Foreign Affairs 72 (1993): 50-66.

126. Sagan and Waltz, Spread of Nuclear Weapons, 48. John J. Mearsheimer, “India Needs
the Bomb,” New York Times, March 24, 2000.



Bass  Just and Unjust Proliferation 371

probability of the worst disaster—a point which pro-proliferation realists
would need to answer.'”’

A full empirical critique is beyond the scope of this short article. Still,
there are reasons for some modest skepticism. Political scientists study-
ing international relations are rarely unequivocal in making predictions,
and properly so."*® There are only a handful of issues on which there is an
almost universal professional consensus among social scientists (e.g., that
liberal democracies rarely attack each other), and this is not one of them.
There is only one empirical case of nuclear war to study, and deterrence
is difficult to observe. Bernard Brodie himself warned that deterrence
could fail."*

New nuclear confrontations in South Asia, East Asia, or the Middle
East may prove unstable.'” Scott Sagan points to Japan’s 1941 surprise
attack on Pearl Harbor—despite Admiral Yamamoto Isoroku’s prescient
warning that it could lead to the fiery obliteration of Tokyo by US bomb-
ers—as an example of how deterrence can fail even when the target country
has robust military forces and can credibly threaten devastating retalia-
tion."”" As Albert Wohlstetter warned in a classic 1959 article, the ability to
retaliate rests on maintaining a reliable peacetime deterrent force which
could weather a first strike, having surviving leaders capable of deciding
to counterattack and conveying that command to the remainder of the
armed forces, as well as the ability of the retaliatory weapons to reach en-
emy territory and penetrate both active and passive defenses.'” Smaller
nuclear arsenals are inherently more vulnerable to attack, which tempts
enemy states to destroy a nascent nuclear program now rather than allow
a hated neighbor to break out as a nuclear-armed adversary.'*
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Great powers, too, may be galvanized to smash a hostile country’s
emerging nuclear programs before they reach fruition, as the United States
considered before China got the bomb."** Many newly nuclear-armed coun-
tries are close to each other, forcing lightning reaction times. In impov-
erished or unstable countries, command-and-control or retaliatory launch
capabilities may be weak, which also tempts enemy predation. As Sagan ar-
gues, even established and new nuclear powers have been frighteningly
subject to accidents and errors.” Rickety governments are at risk of coups
or upheaval during an international crisis, replaying the Kennedy admin-
istration’s fears that Nikita Khrushchev had been toppled by Soviet hard-
liners during the Cuban missile crisis. And some of the new proliferators
are embroiled in enduring rivalries intensified by ideological or nation-
alist hatreds, such as the Indo-Pakistani or Arab-Israeli conflicts.

One might expect more robust deterrence when only one side had
nuclear weapons. Yet the record is not clear-cut. As Vipin Narang concludes
in a study of the nuclear postures of China, France, India, Israel, Pakistan,
and South Africa, the possession of secure second-strike nuclear forces
was not enough to systematically deter conventional war."*® There are five
cases when states without nuclear weapons have attacked states which had
them, including China striking the United States in Korea in 1950, Argen-
tina invading the British-held Falklands in 1982, and the devastating Egyp-
tian and Syrian surprise attack against Israel in 1973—one of the most per-
ilous moments in Israel’s existence."”’

There is some evidence that acquiring nuclear weapons can make
certain states more aggressive, rather than less, because of what political
scientists call the stability-instability paradox: since both sides know that
escalation from conventional conflict to nuclear war would be devastating,
their nuclear forces cancel each other out and may leave them freer to en-
gage in conventional warfare.'* Following that logic, both Amartya Sen
and Scott Sagan have argued that the Kargil War was in part sparked by
Pakistan’s new possession of nuclear weapons, emboldening the Pakistan
army to pick a conventional fight with India."* Similarly, Victor Cha claims
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that North Korea’s recent belligerence is motivated by a sense among its
leadership that their nuclear arsenal makes them invulnerable to retali-
ation from foreign powers.'*’

Realists could reasonably quarrel with any part of this analysis. Those
are important debates to have, and this brief discussion is hardly meant
to close them. Yet it is difficult to be sanguine about nuclear proliferation
as it is unfolding today. It is certainly plausible that in stable dyads, nuclear
weapons have a robust deterrent effect, but social scientists are not sure
exactly how strong it is—whether it would afford protection against mis-
calculation, hair-trigger decisions, nationalist hatred, or the sheer desper-
ation of a government such as Imperial Japan in 1941. Absent more cer-
tainty, nuclear skeptics would not feel freed from their moral qualms.

When dicing with death, the odds matter. As McMahan notes, “whether
it would be wrong to form the conditional intention to use nuclear weap-
ons will always depend on questions concerning the evaluation of out-
comes and the assessment of probabilities.”"*' Some of us might be pre-
pared to risk a 1 percent chance of the greater evil of a nuclear war in
order to avoid the 99 percent chance of the lesser evil of conventional ag-
gression, while no sensible person would accept a 50 percent chance of
nuclear war to stop a 50 percent chance of conventional attack. But what
about a 20 percent chance of nuclear conflagration to forestall, say, a
60 percent chance of conventional aggression? What if the odds of nuclear
war were “somewhere between one out of three and even,” as Kennedy
later reckoned about the Cuban missile crisis?'** Even if a deterrence break-
down is highly unlikely, each newly armed state could add to the chances
of apocalypse. The argument from peaceful effects rests heavily on these
probabilities of greater and lesser evils, repeated with each new nuclear-
armed state, but it is hard to share the robust confidence of the prolifer-
ation optimists about them.

F. The Argument from Supreme Emergency

Rather than accommodating just war theory to nuclear weapons, some of
their advocates instead toss the rulebook out the window, albeit tempo-
rarily. Walzer notes that nuclear deterrence was defended “in terms that
follow closely the lines of the supreme-emergency argument.”** Following
Walzer’s account, Rawls argues that it is acceptable to “set aside—in certain
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special circumstances—the strict status of civilians that normally prevents
their being directly attacked in war.”'** A supreme emergency allows a tem-
porary exemption from ordinary moral rules in order to prevent an intol-
erable submission to a paramount evil. Such a loophole risks rubbishing
just war theory altogether, something which constrains only until you might
lose a war.'*®

This argument from supreme emergency stands as an extreme form
of the argument from self-defense. For both Walzer and Rawls, supreme
emergencies rest on two prongs: the nature of the prospective defeat, and
the military prospects. These are empirical questions; as Adrian Vermeule
suggests, emergencies can be understood in part as a question of episte-
mic fact."* If the enemy is an ordinary one, then a losing country faces
only a normal defeat, not a supreme emergency; and if the enemy is ex-
traordinarily evil but is not winning on the battlefield, then there is no
emergency.'*

On both prongs, the foremost example is Nazi Germany. For Walzer,
itis the exceptional horror of Nazism, coupled with Germany’s military
strength, that would justify nuclear deterrence."® Confronted with Ger-
many’s genocidal racism, totalitarianism, and expansionism, could one really
forbid free countries from using nuclear threats to defend their liberty
and self-rule? Rawls also believes that Nazism represents a threat to all
decent values. Constitutional democracy itself, Rawls wrote, was at risk in
Europe. Nor was there any possibility of political accommodation with
Hitler. Thus, Rawls was prepared to justify the British bombing of German
cities, but only at the moment of maximum military peril, which he exact-
ingly circumscribes: from the conquest of France in June 1940 until the
Soviet Union withstood the German invasion in autumn 1941, or perhaps
until the tide turned in 1943 at Stalingrad.'*’

Other enemies hardly reach Hitler’s standard of menace. Walzer con-
demns the bombing of Hiroshima, arguing that the United States instead
should have relaxed its demand for unconditional surrender, since the Jap-
anese empire was engaged only in a more or less ordinary kind of military
expansion which warranted its defeat but not its total conquest."” Rawls,
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too, rebukes the US firebombing of Japanese cities and the atomic bombing
of Hiroshima and Nagasaki because “the supreme emergency exemption
never held at any time for the United States in its war with Japan.” Al-
though he provided no verdict on whether an expansionist Japanese em-
pire constituted a supreme threat to decent values—an omission that is
hard to imagine if Rawls had been Chinese or Korean—he implied a some-
what more favorable opinion of Imperial Japan by suggesting that a po-
litical deal could have been cut with its leadership.'”' Regardless of what
one thinks of the plausibility of his argument that negotiations with mil-
itarist Japan could have ended the war in 1945," the doctrinal point here
is that an argument from supreme emergency relies on an assessment of
the likelihood and implications of defeat—which can be altered swiftly by
a shift in military fortunes or a change of government.

Walzer contends that the limited justifiability of Cold War deterrence
rested on the awfulness of Soviet dominance, even though that threat was
not as grim as that posed by Nazi Germany. For Walzer, a lesser kind of
peril would justify deterring the Soviet Union: “It requires only that we see
appeasement or surrender to involve a loss of values central to our exis-
tence as an independent nation-state.”'**

This seems like a somewhat milder kind of supreme emergency, but
Walzer later returned to graver claims about the Soviet menace: “We ac-
cepted the risk of nuclear war in order to avoid the risk, not of ordinary,
but of totalitarian, subjugation.”"* So it takes some kind of totalitarian men-
ace to warrant a deterrent threat as awful as nuclear Armageddon: on a
strong account, something like Nazism or Stalinism; on a weaker account,
a grave threat to liberal values.

These arguments remain controversial. Jeremy Waldron suggests that
in Walzer’s view supreme emergency is less a positive legal doctrine than
an expression of the utmost normative crisis, laden with paradox and am-
biguity."”> Henry Shue fears that Walzer’s exemption could explode prior
restraints. He powerfully writes that such an argument from extremity
breaks with previous liberal doctrine forbidding the indiscriminate kill-
ing of innocent individuals. The prospect of national defeat, he contends,
does not constitute a supreme emergency; nor did the Soviet threat. Only
the threat of national extermination or enslavement could count. He con-
cedes that “people would have had to do what it actually took to win against
at least the Nazis,” but he sees Nazi Germany as an extraordinarily rare
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exception, a set of one—and anyway denies that the Allied bombing of
German cities helped win the war.'*

Furthermore, since an argument from supreme emergency is bounded
in time, it could be misused in two ways: either too early or too late. First,
the argument could be invoked as a rationale for getting nuclear weap-
ons well before an actual supreme emergency exists. Nonnuclear states
facing a new supreme emergency would have to race to get fissile mate-
rial, build weaponry, and acquire delivery systems; they might prefer to
hedge their bets by starting that work early just in case. Second, weapons
acquired in a supreme emergency may be kept long after the peril has
passed. Nazi Germany and the Soviet Union are long gone; the American
nuclear arsenal remains.

III. A STANDARD FOR JUDGING PROLIFERATION

From the critique of these six widespread arguments for proliferation, I
propose a first cut at a normative standard for judging proliferation, draw-
ing on principles of the jus ad bellum and the jus in bello.

It is a stringent standard. The least bad proliferator state would ac-
quire nuclear weapons to defend itself against a radically illiberal enemy
under conditions of supreme emergency, having exhausted all other rea-
sonable military and diplomatic options to preserve itself. Its emergency
claim would be strongest if the foe was one whose victory would threaten
liberal civilization. In its domestic politics, the proliferator state should be
committed to representative government so that its citizenry could punish
a government that recklessly risked their annihilation. It would not show-
case atomic weapons for blackmail, self-promotion, unjust coercion, or any-
thing but self-defense, nor would it help other countries get their own
nuclear weapons. And having acquired these weapons in a temporary emer-
gency, it would work actively to get rid of them once that emergency had
ended.

This strict standard has an echo of what Amy Gutmann discusses as
“responsible stewardship” in bioethics. She posits that because humans
are uniquely able to affect the world’s safety with synthetic biology, we must
act collectively for the betterment of all, including future generations and
nonhumans."”” The phrase, often used in environmentalism, has a gro-
tesque ring applied to nuclear bombs. Still, it may be a reminder that since
nuclear weapons have so much impact on rights-bearing persons outside
of the societies which acquire them, any would-be proliferator owes duties
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toward noncitizens, future generations, and other living creatures. It is
impermissible to wield weapons with global impact only for the benefit of
those within one society.

The bar here is intentionally set very high, although it is still meant
to be workable. Some governments might complain that it is impractical,
since they might have to wait until a supreme emergency was looming to
start building the national infrastructure for making nuclear weapons, as
in the Manhattan Project. That would be easier for countries which already
had a substantial fissile-material production operation, such as Japan. Still,
in practice, states have often jump-started nuclear programs for threats
well short of a supreme emergency. India began secretly building its tech-
nological infrastructure in 1948, soon after independence."”® That high-
lights the practical need for a restrictive normative standard.

These exacting grounds for judging proliferators require a few notes
of clarification. First, when so many human lives are on the line, including
those of civilians protected under the jus in bello, prudence becomes a
moral imperative—which necessitates an evaluation of strategic nuclear
doctrines. Proliferation is safest when done carefully and in tandem, so
that enemy arsenals and force postures are balanced to ensure functional
deterrence—which, to be sure, is unlikely when bitter foes are arming
themselves.'"”® Proliferator states should disavow destabilizing weapons
which tempt a first strike. And responsible governments should heed
the NPT, where nuclear states pledge not to transfer nuclear weapons di-
rectly or indirectly or to help states build or acquire nuclear weapons.'®
That alone rules out North Korea and Pakistan, both of which have reck-
lessly helped spread nuclear weapons technology.

Second, while democratic governments lose many of their advantages
over authoritarian ones in hair-trigger nuclear confrontations, liberal institu-
tions are still preferable to dictatorial ones—although not as much as the
democratic advocates of proliferation suggest. Under both Walzer’s and
Rawls’ accounts, supreme emergency can only be invoked by states defend-
ing liberal principles, which obviously rules out China or North Korea. Both
for normative legitimacy and for effective deterrence, rulers making choices
about nuclear brinkmanship should see themselves as wards of their peo-
ple, beholden to them and responsible for their well-being. Furthermore,
liberal universalism could make such leaders properly mindful of their du-
ties toward noncitizens, more so than a nationalistic polity that only con-
sidered the well-being of its people. At a minimum, a government seeking
nuclear weapons should have robust domestic accountability, nonviolent
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procedures for the transfer of power, firm civilian control of a depoliti-
cized military,'” and a record of political stability. Here India looks notice-
ably better than Pakistan.

Third, the standard insists on a state’s duty to pursue peace. After
all, the arguments from self-defense and supreme emergency are predi-
cated on threats; states which seek extraordinary weaponry are also obliged
to make commensurate efforts at reconciliation. Seeking peace does not
mean a capitulation to unjust or destabilizing demands; the United States
should not abandon South Korea and Japan to face North Korean aggres-
sion. But it does mean an energetic and creative commitment to resolving
international disputes.

This normative standard is appropriately stringent—so much so that,
as will be argued in more detail below, it would probably disqualify all stra-
tegic arsenals in the world today. Arab and Iranian threats to wipe out
Israel come closest to qualifying as a supreme emergency for the Israelis.
Still, while Israel—and perhaps Pakistan—might be able to argue that its
neighbors pose a threat to its existence that justifies its nuclear capabili-
ties, that claim would only stand if it had taken all reasonable nonnuclear
measures to alleviate that menace, particularly the pursuit of a diplomatic
settlement. This entails a robust commitment to making peace and con-
cern for human lives in Kashmir, the West Bank, and Gaza.'*® Instead, Pa-
kistan sponsors terrorist attacks against India while also claiming a moral
necessity to threaten India’s civilians with nuclear annihilation.

IV. THE IMMORALITY OF NUCLEAR WEAPONRY TODAY
A. The Absence of Supreme Emergency

This article has tried to make the case that most of the arguments for nu-
clear proliferation are badly flawed. Yet much of the criticism leveled against
those arguments can equally well be extended to the justifications for the
current nuclear arsenals of the established nuclear weapons states, includ-
ing those countries legally recognized as such in the NPT.

If the accounts of supreme emergency from Walzer and Rawls are
right, they have radical implications for states which have the bomb for
decades: almost none of the nuclear standoffs in the world today have
any moral standing. States may only get nuclear weapons when facing
extreme threats,'” but they have kept them long after those threats are
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gone.'” Even if one saw the Cold War as a protracted emergency, the So-
viet Union collapsed almost three decades ago. As Walzer warned in 1977,
“Supreme emergency has become a permanent condition.”®

Back in the debates of the 1980s, US and Soviet nuclear arsenals were
accepted only as an unavoidable but temporary evil that should be cur-
tailed eventually.'® Pope John Paul II declared that deterrence had to
be a temporary position along the way to progressive disarmament.'®”
More recently, Pope Francis called for an outright ban on nuclear weap-
ons.'” Yet the established nuclear powers have done little to achieve that
kind of disarmament.'®

There is an obvious danger that an exception for supreme emergency
will be abused, eroding restraints upon war.'”” Walzer and Rawls had in
mind liberal states that have created a way of life which is worth defend-
ing, but nonliberal states, including Rawls’s “decent hierarchical peoples,”
might offer claims of supreme emergency too—which risks turning the ex-
emption into a gaping hole.

Even for liberal states, Walzer specifically rules out threats from Alex-
ander and Napoleon for invoking supreme emergency.'”" Despite their
blustery nationalism, neither Xi nor Putin would rank as more threatening
than a Napoleon, whose continent-wide wars raged for decades, let alone a
Hitler. Even on Walzer’s weaker formulation about supreme emergency,
where we face “a loss of values central to our existence as an independent
nation-state,” neither Xi nor Putin would seem to qualify. For all the grav-
ity of ongoing disputes over Taiwan, the South China Sea, Ukraine, trade,
and human rights, neither China nor Russia is engaged in the kind of con-
quest practiced by Alexander or Napoleon.

India and Pakistan have enduring nationalist grievances and ideo-
logical disagreements with each other, but these awful tensions are not
sufficient to warrant invoking a supreme emergency for decades. Nor could
Indians really justify their nuclear bluff against Pakistan as forestalling a
loss of values central to their independent existence. India fared badly
against Pakistan in their 1965 war, yet it lost neither its freedoms nor
its democracy. The Kargil War, a limited engagement, did not threaten In-
dia with a loss of its liberties—unless it had triggered a nuclear war. For
its part, Pakistan has valid reasons to fear a military defeat at India’s hands.
Still, even in its darkest hour of 1971, Pakistan’s losses were the direct
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consequence of its brutal military crackdown on its Bengali population,
which opened the door to Indian marauding; if Pakistan’s junta had ruled
less cruelly, they might not have lost more than half their population.'”

There are adversaries today who really are ideologically devoted to the
eradication of liberal values, but they are much weaker—terrorist groups
such as Al Qaeda and ISIS. Whether or not such organizations are deter-
rable,'” they are not the reason why the major democracies hold their
nuclear arsenals. To the contrary, some of the stockpiles create insecurity,
with the peril that unprotected Russian or Pakistani nuclear weapons might
be seized by terrorists.

As Walzer rightly noted, “supreme emergency is never a stable posi-
tion.”"” The continuing spread of nuclear weapons ushers in a world in
which countries get the bomb not out of a need to resist some exceptional
threat to bedrock liberal values but for roughly the same unexceptional
reasons that they acquired tanks and artillery. In many parts of the world,
citizens have come to accept as commonplace the possession of extraor-
dinary weapons as leverage for ordinary political disputes.

B. Haves and Have-Nots

My criterion for judging proliferation applies equally to established nu-
clear powers and would-be nuclear claimants. The United States, Britain,
and France are certainly more accountable and responsible than North
Korea, but that is hardly sufficient to make them blameless custodians
of atomic weaponry. The United States’ nuclear policy today often con-
centrates on lower-yield weapons which might be more credibly used for
coercive threats, or to destroy targets which are too hardened and deeply
buried for conventional weapons. Yet the United States retains a vast stra-
tegic arsenal, and Jeffrey Lewis and Scott Sagan doubt that US nuclear war
plans really adhere to crucial jus in bello principles of discrimination, pro-
portionality, and necessity.'”

There are weighty duties on nuclear-armed states. To defuse some of
the justifiable resentments of postcolonial states, the rich countries should
be building a more equitable world order, recognizing what Mathias Risse
has termed “humanity’s collective ownership of the earth.”” These power-
ful countries should be working to provide international security through
security guarantees, redoubled efforts at peaceful resolution of regional
disputes, and support and funding for the International Atomic Energy
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Agency. Anyone advocating steps toward nuclear disarmament should
be preoccupied with the old causes of the bloody wars of the preatomic
age. If South Korea and Japan are left vulnerable, they are more likely
to get nuclear weapons. When Russia violated its own solemn undertak-
ings to a disarmed Ukraine, as it did when it annexed Crimea, it was not
only invading and dismembering a weaker neighbor but also undermin-
ing the global nonproliferation regime for everyone.

That regime rests on a bargain between the haves and have-nots. The
deal was well understood at the time it was negotiated: countries that do
not have nuclear weapons promise not to acquire them, in return for which
they get access to peaceful uses of atomic energy and a commitment by
nuclear-armed states to the goal of disarmament.'”” More precisely, those
who have nuclear weapons pledge not to transfer nuclear weapons to any-
one or to help any non—nuclear weapon state build its own arsenal,'” and
those who do not have these weapons pledge not to manufacture them
or get them from another state.'” Those states without nuclear capability
are to be allowed to enjoy the civilian benefits of the technology.' Since
many nonarmed states were wary of an inequitable bargain favoring the
nuclear-armed states, all of the parties to the NPT agree “to pursue nego-
tiations in good faith on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament, and on
a treaty on general and complete disarmament under strict and effective
international control.”"*!

The nuclear-armed states have, of course, done no such thing. Sub-
rahmanyam witheringly wrote that the indefinite renewal of the NPT in
1995 meant “a perpetual nuclear apartheid treaty,” reminiscent of “pro-
tectorate status extended to native rulers during the imperial era.”'** A
new 2017 Treaty on the Prohibition of Nuclear Weapons, endorsed by
122 states but shunned by all the nuclear-armed powers, shows a wide-
spread frustration at the unmet promises of disarmament.'®

To rebut such complaints, the nuclear-armed powers should revive
the core bargain of the nonproliferation regime by reviving norms of
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nonuse and stability, pursuing arms control, and taking some steps toward
global disarmament.'®* This would follow the spirit of Kant’s call for the
gradual abolition of standing armies.'® Even if the horizon is decades or
generations away, better to be moving in the right direction. Under the
Treaties of Tlatelolco, Rarotonga, Bangkok, and Pelindaba, respectively,
Latin America, the South Pacific, Southeast Asia, and much of Africa are
formal nuclear-free zones.

No doubt, substantial disarmament would require great caution.
Thomas Schelling warned that even after nuclear abolition, states would
hedge with plans to rebuild their atomic weapons swiftly, resulting in insta-
bility and a rush to preempt.'®® Still, done carefully, steps toward disar-
mament are not entirely fanciful.'"”” Ronald Reagan, with his secretary of
state, George Shultz, became an advocate of nuclear abolition, propos-
ing the total elimination of the American and Soviet nuclear stockpiles
in 1986 at the Rejkjavik Summit with Mikhail Gorbachev.'® Barack Obama
committed to seek a secure world without nuclear weapons in a 2009 speech
in Prague, tried to get the Senate to ratify the Comprehensive Test Ban
Treaty, and signed and ratified the New START Treaty with Russia.'** While
Reagan and Obama stigmatized nuclear weapons, that came to a halt with
Trump—who bragged to Kim that “I too have a Nuclear Button, but it is
a much bigger & more powerful one than his, and my Button works!”'*

Even if my arguments are entirely wrong, a revived normative debate
over nuclear armament would be valuable. The retired chief of the US Stra-
tegic Command recently wrote that “jus in bello concerns” prompted his
force to “expand non-nuclear strike alternatives, and add significant flexi-
bility into our contingency plans.”"”' These debates move nuclear planning
into sunlight and away from bureaucratic biases that might countenance
unjustifiable policies.'”” They highlight the ways in which both the estab-
lished and newly armed nuclear states have failed to uphold their parts
of the nonproliferation bargain. They call proper attention to the ways in
which postcolonial countries feel exploited by the rich, powerful coun-
tries—a goad to a more fair and equal world order. They offer a first step,
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at least, toward new standards of more responsible atomic policy, rather
than accepting the acquisition and ongoing possession of nuclear weap-
onry by reckless or unaccountable governments. And they suggest the
need for reinvigorated efforts at regional peacemaking that could reduce
the drive for nuclear weapons in vulnerable states—a turn toward the duty
of peace.



